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CASE LAW UPDATE

Diane Benson v. WCAB and
The Permanente Medical Group
Court of Appeal, First Appellate District
February 10, 2009

WHY IMPORTANT
Apportionment based on causation, requires that each distinct industrial injury be separately
compensated based upon its individual contribution to the permanent disability. This decision
invalidates the rule in Wilkinson that allowed a continued award of permanent disability in successive
injury cases.
BACKGROUND
Benson alleged a cumulative trauma through June 3, 2008, and a specific injury of June 3, 2003, to her
neck. The two injuries became permanent and stationary at the same time. The AME apportioned ½ of
Benson’s permanent disability to the CT and ½ to the specific injury. Also, the AME opined there was
no basis for apportionment to non-industrial factors. The combined permanent disability was 62%,
which has a value of $67,010.25. The WCAB judge issued a Findings & Award of 62% permanent
disability for $67,010.25.
The defense maintained that pursuant to Labor Code sections 4663 and 4664, there should be an Award
for each injury at 31% permanent disability of $24,605.00, which totals $49,210.00 that is $17,800.25
less than the Award for 62% permanent disability.
HOLDING
That based upon Labor Code sections 4663 and 4664, applicant is entitled to an Award of 31%
permanent disability for each injury, which totals $49,210.00.
The Court stated that “the plain language of section 4663, subdivision (c), which calls for a physician to
make an apportionment determination ‘by finding what approximate percentage of the permanent
disability was caused by the direct result of injury arising out of and occurring in the course of
employment and what approximate percentage of the permanent disability was caused by other factors
both before and subsequent to the industrial injury, including prior industrial injuries’” (italics in
original).
The Court emphasized that the legislature requires an assessment “of the approximate percentage of
permanent disability ‘caused by the direct result of injury’ and not injuries”. As such, the Court stated
that the statutory scheme suggests the “legislature’s intent to require apportionment on an injury-byinjury basis and no longer only for ‘previous permanent disability’”.
Consequently, the Court stated that the clear change in the statutory language indicates an intent to
invalidate Wilkinson. The Wilkinson ruling arose from a California Supreme Court decision, which
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held that whenever a worker sustains successive injuries to the same part of his body and these injuries
become permanent at the same time, the worker is entitled to an award based upon the combined
disability.
However, the Court of Appeal also indicated that “there may be limited circumstances, not present here,
when the evaluating physician cannot parcel out, with reasonable medical probability the approximate
percentages to which each district industrial injury causally contributed to the employees overall
permanent disability. In such limited circumstances, when the employer has failed to meet its burden of
proof, a combined Award of permanent disability may still be justified”. It was noted by the Board that
the burden of proving apportionment falls on the employer, because it is the employer that benefits from
apportionment.
COMMENT
It should be noted that this is a decision from the Court of Appeal, First District. However, there are two
cases, Forzetting v. WCAB and Vilkitis v. WCAB pending before the Court of Appeal for the Second
District, which concern the same issue. Both Vilkitis and Forzetting are set for oral argument on March
11, 2009.
If the Second District of the Court of Appeal rules differently, there will be a conflict in the law that will
have to be determined by the California Supreme Court.
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Almaraz v. Environmental Recovery Services
and State Compensation Insurance Fund
En Banc Panel Decision, ADJ1078163 (BAK 0145426)
February 3, 2009

Guzman v. Milpitas Unified School District
En Banc Decision, ADJ3341185 (SJO 0254688)
February 3, 2009

WHY IMPORTANT
The AMA Guides portion of the 2005 permanent disability rating schedule (hereinafter “2005
Schedule”) is rebuttable.
BACKGROUND
The Almaraz Case
Mario Almaraz sustained an admitted specific injury to his back on November 5, 2004, while employed
as a truck driver, for which he had back surgery. After a period of temporary disability, the applicant
worked as a truck driving instructor at a truck driving school. The AME opened that there was 12%
whole person impairment (WPI) under the AMA Guides, with 20% apportionment to non-industrial
factors. Also, the AME indicated the applicant was limited to light duty work and precluded from
prolonged sitting.
The parties stipulated that before apportionment, applicant’s injury would rate 17% under the 2005
Schedule and 58% under the 1997 Schedule. The Workers’ Compensation Administrative Law Judge
(WCJ) issued an Award for 14% permanent disability after apportionment. In a Petition for
Reconsideration, Almaraz argued that the AMA Guides are not conclusive, and that where the AMA
Guides do not fairly and accurately address the injured workers impairment, other measures of disability
should be used.
The Guzman case
Guzman sustained an admitted cumulative trauma claim of injury to her bilateral upper extremities
ending on April 11, 2005, and was employed as a secretary. The AME found 3% WPI, for each upper
extremity and also noted that the injury caused a 25% loss of pre-injury capacity for pushing, pulling.
In a subsequent report, the AME stated that the applicant’s injury precluded her from very forceful,
prolonged, and repetitive work activities. Also, the AME noted that there is a discrepancy between the
disability and the impairment and that the applicant’s disability did not rate very much under the AMA
Guides, but based on her loss of activities of daily living, each upper extremity would have a 15% WPI,
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but stated that this method is not sanctioned by the AMA Guides. The permanent disability rating was
12%, based upon 3% WPI for each upper extremity and 39% based upon 15% WPI for each upper
extremity. The WCJ issued an Award for 12% permanent disability, and Guzman filed a Petition for
Reconsideration arguing that the AMA Guides have limitations and that the evaluating physician should
be able to exercise clinical judgment.
HOLDING
The WCAB held as follows:
(1) The AMA Guides portion of the 2005 Schedule is rebuttable.
(2) The AMA Guides portion of the 2005 Schedule is rebutted, by showing an impairment rating
based upon the AMA Guides, will result in a permanent disability award that will be inequitable,
disproportionate, and not a fair and accurate measure of the employee’s permanent disability;
(3) When an impairment rating based on the AMA Guides has been rebutted, the WCAB may make
an impairment determination that considers medical opinions that are not based, or are only
partially based on the AMA Guides.
The WCAB explicitly noted that it was not determining whether the standards for rebutting the AMA
Guides portion of the 2005 Schedule had been or may be met, and referred the case back to the assigned
WCJ to decide the question. Also, the WCAB went on to further “expressly proclaim that our holding
does not open the door to impairment ratings directly or indirectly based on any Schedule in effect prior
to 2005, regardless of how ‘fair’ such a rating might seem to a physician, litigant, or trier of fact”.
REASONING
The WCAB determined that the 2005 Schedule is prima facie evidence of the percentage of permanent
disability and may be rebutted. The WCAB noted that prima facie evidence can be contradicted and
overcome by other evidence, and therefore specifically concluded that the AMA Guides portion of the
2005 Schedule is rebuttable and not conclusive.
The Board cited as reasons for its decision, that the AMA Guides themselves recognize its limitations
and that the Guides should not be the sole determinant of the work impairment, and that the Guides
specifically state that the impairment ratings estimate the impact of an injury and the individuals overall
ability to perform activities of daily living, excluding work (italics in original). The Board notes that the
impairment ratings were designed to reflect functional limitations and not disability.
The WCAB acknowledged that there is a long established case law that an injured worker can rebut the
permanent disability rating schedule, by showing his or her disability is actually higher than what the
Schedule would provide, and conversely, an employer can rebut the Schedule by showing that the
injured worker’s disability is actually lower.
The WCAB noted that based upon its conclusion that the impairment rating under the AMA Guides can
be rebutted, the following questions have to be answered:
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1) What standards should be used in determining whether the AMA Guides impairment rating
has been rebutted;
2) What evidence may be presented to establish that those standards have been met;
3) If the standards have been met, how is the impairment determined?
Answer to Question Number 1:
The Board held that the answer to question 1 is that an impairment rating strictly based on the AMA
Guides is rebutted by showing that such an impairment rating will result in a permanent disability
Award that will be inequitable, disproportionate and not a fair and equitable measure of the employee’s
permanent disability. In support of its conclusion, the Board makes reference to California cases and out
of state cases addressing circumstances under which the AMA Guides need not be strictly followed.
Answer to Question Number 2:
As for question 2, evidence that may be presented to rebut the AMA Guides, the Board again indicates
that the AMA Guides may be rebutted by showing that the impairment rating will result in a permanent
disability award that is inequitable and not commensurate with the disability the employee has suffered.
To do so, a physician may invoke his or her judgment based upon his or her experience, training and
skill. As such, a physician may depart from the specific recommendations of the AMA Guides and draw
analogies to the Guide’s other chapters, tables or other methods of assessing impairment. Also, the
Board noted that in evaluating impairment, the physician may consider other generally accepted medical
literature or criteria which can include, but is not limited to, other AMA publications, or publications of
other established medical organizations. That Board went on to state that a physician may consider a
wide variety of medical and non-medical information.
As noted by the Board, when a physician believes that an impairment rating based on the AMA Guides
will not be a fair and accurate measure of the employee’s degree of impairment, then the physician may
assess how the permanent affects of the employee’s injury impair his or her ability to perform work (in
original) activities, as well as assess the medical consequences of performing certain work activities.
However, the Board emphasized that their decision does not permit physicians to deviate from the AMA
Guides simply to achieve a more desired result, and that the reasons for such a deviation must fully
explain the alternative methodology and set forth in sufficient detail, so as to allow a proper evaluation
of its soundness and accuracy, and that a clear, accurate and complete report is essential to support the
rating of permanent impairment.
Answer to Question Number 3:
As for question 3 raised by the Board, how to determine the employee’s permanent impairment, once it
has been shown that an impairment rating based on the AMA Guides will result in a permanent
disability award that will be inequitable, disproportionate and not a fair and accurate measure of the
employee’s permanent disability, the Board stated as follows:
The Board states that a physician that relies on factors for assessing impairment outside the four corners
of the AMA Guides “should state his or her best opinion regarding the employee’s percentage of
5

impairment and explain how and why this impairment percentage was determined”. The Board goes on
to state that it “may accept the opinion of a single physician or it may make a finding within the range of
the medical evidence presented, and that it is not necessary that there be evidence of the exact degree of
disability”.
As such, the Board went on to quote from a California Supreme Court decision that “Arriving at a
decision on an exact degree of disability is a difficult task under the most favorable circumstances and
necessarily involves some sort of conjecture and compromise….” and further stated that “Of necessity
every medical opinion must be in a sense speculative [but] this does not destroy the probative value of
such an opinion”.
The Board went on to further state that “a physician’s estimate of the percentage of an employee’s
impairment may be accepted even though this estimate is not exact, provided that the physician’s
opinion is adequately explained and is based upon factors” as set forth in the Board’s decision,
“including the physicians judgment, experience, training and skill”.
COMMENT
These cases are in the process of being appealed, but the En Banc opinion will control in pending cases
before the WCAB, until another ruling or determination on the issue is made.
The Board by this ruling has apparently opened the door wide for varying assessments of impairment
that will involve greater subjectivity, which deviates from the mandate of Labor Code section 4660(d),
that the 2005 Schedule should “promote consistency, uniformity and objectivity”. As such, it is
anticipated that we will see reports by the physicians exercising their “clinical judgment” to assess the
amount of impairment.
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Ogilvie v. City & County of San Francisco
En Banc Decision, ADJ1177048 (SFO 0487779)
February 3, 2009

WHY IMPORTANT
The WCAB held that the diminished future earnings capacity (DFEC) portion of the 2005 Schedule is
rebuttable. In the decision, the Board sets forth a method for rebutting the DFEC portion of the 2005
Schedule.
BACKGROUND
Ogilvie sustained an admitted specific injury to her right knee, low back and neck on April 1, 2004,
while working as a bus driver. At the time of injury, she was 59 years old. The applicant did not return
to work after the injury, and had surgery, including a right knee replacement.
Each party obtained a QME report, with their being a wide discrepancy in the findings of permanent
disability between the applicant’s QME and the defense QME. At the time of trial, the parties stipulated
that if applicant’s disability was rated pursuant to the 2005 Schedule, it would rate 28% permanent
disability, at $26,700.00. The applicant sought to rebut the agreed to 28% permanent disability and each
party submitted a written report of a vocational rehabilitation consultant, on the issue of diminished
future earnings capacity.
The WCJ issued a Findings & Award holding that the applicant had rebutted the 2005 Schedule, because
the permanent disability indemnity she would receive would not fairly, adequately and proportionately
compensate the applicant for her diminished future earnings capacity. The WCAB determined that there
was 40% permanent disability with a value of $43,150.00. In arriving at the 40% permanent disability
rating, the Workers’ Compensation Judge discussed three alternative rating methods.
HOLDING
The Board held as follows:
1) That the DFEC portion of the 2005 Schedule is rebuttable, and cited that the Schedule is
prima facie evidence of the percentage of permanent disability to be attributed to each injury
covered by the Schedule. In ruling that the DFEC portion of the 2005 Schedule can be
rebutted, the Board held that to rebut the 2005 Schedule, “it must be done in accordance with
Labor Code section 4060(b)(2) utilizing a numeric formula based on empirical data”.
The Board rejected the proposed methods used by the WCJ and set forth a method to rebut the
DFEC portion of the 2005 Schedule. The rebuttal method set forth by the Board that is
consistent with Labor Code section 4660 and the RAND data, is as follows:
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1) Obtain two sets of wage data (one for the injured worker, and one for its similarly situated
employees), for a time period of generally three years, but depending on the circumstances,
the time period can be shorter or longer;
2) According to the Board, do some simple mathematical wage calculations with the wage data
to determine the injured workers individualized proportional earnings loss;
3) Divide the injured workers whole person impairment by the proportional earnings lost to
obtain a ratio;
4) Determine if the ratio falls within certain ranges of ratios in Table A, for 2005 Schedule, and
if it is does, then a determination of the employees DFEC adjustment factor is simple and
relates back to the 2005 Schedule, and if it does not, then according to the Board, a “noncomplex formula is used to perform a few additional calculations to determine an
individualized DFEC adjustment factor”.
The Board set forth what it described as a non-complicated method for rebutting the DFEC portion of
the 2005 Schedule. However, the method set forth by the Board has several phases, and within each
phase, there are various mathematical steps that need to be performed. For example, the method
requires that you obtain post-injury earnings information for the injured worker, as well as post injury
earnings information for similarly situated employees, and the Board suggests obtaining this information
from EDD’s labor market information division website (www.labormarketinfo.edd.ca.gov/). However,
the Board also notes that it may be necessary to obtain customized empirical wage information from
EDD, or in the alternative, it may be appropriate to hire a vocational expert to obtain empirical wage
data.
COMMENT
The defendant in this case, the City and County of San Francisco, has confirmed that it plans to appeal
the en banc decision.
Although the Board describes the formalistic approach that it adopted as simple and non-complex, in
actuality, the procedure is very time consuming and is referred to in the dissenting opinion as being
“complicated and limited”. Furthermore, the method adopted by the Board has limitations that can
allow subjectivity to enter into the calculations, for example if the injured worker minimizes his or her
post-injury earnings, either by malingering or deliberately; whether an injured workers post-injury
earnings accurately reflect his or her true post-injury earning capacity and what affect the recession that
we are now in, has on the injured workers post-injury earning capacity.

8

Maria Tapia v. Skill Master Staffing/
Liberty Mutual Insurance Company
En Banc Decision, ADJ4564224 (LBO 0322121)
September 17, 2008

WHY IMPORTANT
An outpatient surgery center, or any medical lien claimant, has the burden of proving that its charges are
reasonable.
BACKGROUND
The lien claimant SB Surgery Center (hereinafter “Surgery Center”) billed $23,529.00 for services that
were provided in connection with surgery performed upon applicant’s right wrist at its facility and
defendant paid $1,667.66, leaving a claimed balance by Surgery Center of $21,861.34. Pursuant to the
parties stipulation at trial, Surgery Center provided 3 hours of operating room time and 1.7 hours of
recovery room services.
The only issue was the reasonable amount that should be allowed as a fee for services provided by the
Surgery Center.
HOLDING
The Board held as follows:
1) An outpatient surgery center lien claimant (or any medical lien claimant) has the burden of
proving that its charges are reasonable;
2) The outpatient surgery center lien claimant’s billing, by itself, does not establish that the claimed
fee is reasonable, therefore, even in the absence of rebuttal evidence, the lien need not be
allowed in full if it is unreasonable on its face; and
3) Any evidence relative to the reasonableness may be offered to support or rebut the lien, and
therefore evidence is not limited to fees accepted by other outpatient surgery centers in the same
geographic area for services provided.
REASONING
As the Board noted, the essential question is whether the outpatient surgery center lien is reasonable? In
answering this question, the Board stated that it “is not a defendant’s burden to prove that an outpatient
surgery center claim fee is not reasonable”. (Italics in original). The Board went on to state that “to the
contrary, the outpatient surgery center has the affirmative burden of proving that its lien is reasonable,
and it must carry this burden by a preponderance of the evidence….Imposing the burden of proving the
reasonableness of its charges upon the outpatient surgery center is consistent with the well-established
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general principal that a lien claimant has the burden of proving all of the elements necessary to establish
its lien”. (italics in original.)
The Board went on to set forth what type of evidence can be submitted to prove or disprove the
reasonableness of the charges. The Board confirmed the decision of the WCJ that the Surgery Center
failed to carry its burden of proving that the $23,529.00 it billed for outpatient surgery center services
was reasonable, and upheld the WCJ determination that a fee of $4,700.00 was reasonable.
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NEW QME
REGULATIONS

HIGHLIGHTS OF
NEW QME REGULATIONS
The new regulations pertaining to the Qualified Medical Evaluator process became effective on
February 17, 2009, but there is a grace period.
The new regulations and forms are set forth at:
Title 8, Cal. Code Regs. Sections 1-159 (8 CCR §§1-159)
The regulations are posted online at:
http://www.dir.ca.gov/dwc/DWCPropRegs/qme_regulations/qme_regulations.htm
The forms are posted online at:
http://www.dir.ca.gov/dwc/forms.html
Forms:
QME Form 105 is used to request a Panel QME in an unrepresented case.
QME Form 106 is used to request a Panel QME in a represented case.
Highlights of the Regulations for Requesting Panel QME, and the QME/AME Process
-

You must list the reason for requesting the Panel QME by checking one of the five boxes.

-

One reason to request a Panel QME is for a Labor Code section 4060 AOE/COE examination,
but once the case is denied, defendant cannot request a Labor Code section 4060 AOE/COE
examination and only the injured worker can request a Panel QME for a 4060 examination.

-

Defendant cannot request a Panel QME for medical treatment disputes. Pursuant to the Supreme
Court ruling in the Sandhagen case, utilization review is the exclusive method to resolve disputes
on treatment for the injured worker.

-

When sending a letter to the applicant’s attorney’s office to initiate the Panel QME process, at
least one doctor must be offered by name, and will need to submit a copy of the AME offer
letter, with your request for a Panel QME.

-

If the parties agree to use one of the three Panel QMEs as an AME, the QME will be paid at the
AME rate, and designated Agreed Panel QME.

-

QME must schedule an appointment within 60 days unless waived and is then extended to 90
days. The Panel QME may be replaced if unable to schedule an examination within 60 days.
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-

There can be no ex parte communication with the AME, Agreed Panel QME, or QME. All
communication must be in writing and sent simultaneously to the opposing party.

-

20 days or more before an examination, you must serve the opposing party with all medical
reports and other documents that will be sent to the evaluator.

-

In both unrepresented and represented cases, the claims administrator shall attach a log to the
front of the records and information being sent to the opposing party that identifies each record
or other information to be sent to the evaluator and lists each item in the order it is attached to or
appears on the log.

-

The claims administrator shall include a cover letter or other document when providing such
information to the employee which shall clearly and conspicuously include the following
language: “Please look carefully at the enclosed information. It may be used by the doctor who
is evaluating your medical condition as it relates to your workers’ compensation claim. If you do
not want the doctor to see this information, you must let me know within 10 days.”

-

If the opposing party objects within 10 days to any non-medical records or information proposed
to be sent to an evaluator, those records and that information shall not be provided to the
evaluator unless so ordered by a WCJ.

-

An AME, agreed Panel QME, or QME shall not cancel the examination less than 6 business days
before appointment without good cause, and must give the parties written notification of the
reason for cancellation. Agreed Panel QME or QME must reschedule within 30 days of the date
of cancellation and no more than 60 days from the date of the initial appointment request unless
the parties agree in writing to accept another date.

-

AME who cancels must reschedule within 60 days of cancellation unless the parties agree to no
more than 30 days beyond the 60 day limit.

-

The parties shall not cancel or reschedule an appointment with an AME, Agreed Panel QME, or
QME less than 6 business days before appointment date, except for good cause.

-

Cancellation must be made in writing stating the reason for the cancellation and served on the
parties.

-

The AME, agreed Panel QME, or QME must make themselves available for a deposition within
120 days of notice.

-

The report of the AME, agreed Panel QME, or QME is due 30 days from the date of the
commencement of the examination unless an extension is approved by the Medical Director.

-

The evaluator must request an extension on QME Form 112, 5 days before the end of the 30 day
period.
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-

If doctor does not timely request an extension, or if there is no valid extension, a party can object
to the issuance of the report, and ask for another AME/PQME. If a party objects to the lateness
of a report, the objection must be made prior to the report being received. In other words, one
cannot wait until after they have received and reviewed the report and then, if they don’t like it,
object on the grounds that it was late.
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ADDITIONAL
LEGAL UPDATES

Vocational Rehabilitation
As of January 1, 2009, Labor Code section 139.5 pertaining to vocational rehabilitation was repealed.
Consequently, as of January 1, 2009, there is no legal basis for vocational rehabilitation, and the
Rehabilitation Unit has been abolished.
However, there are thousands of cases involving vocational rehabilitation issues, pending before the
WCAB.
Presently, a hearing is scheduled before Judge Mark Kahn, for March 27, 2009 at 9:00 a.m. in Los
Angeles, to consider the potential consolidation of vocational rehabilitation issues. The issues that
Judge Kahn will consider at the hearing on March 27, 2009, include:
1. Whether California workers’ compensation cases involving the common issue of the effect of
the repeal of Labor Code section 139.5 on an injured workers’ entitlement to vocational
rehabilitation benefits and services for injuries occurring prior to January 1, 2004, should be
consolidated for hearing;
2. Whether all or a limited number of such cases should be consolidated;
3. Assuming a consolidation is ordered, whether an Order should issue staying action on all
other cases statewide in which the common issue of the issue of the effect of the repeal on
Labor Code section 139.5 is presented pending a final determination on the consolidated
matter.
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NEW MEDICARE REPORTING REQUIREMENTS
Effective July 1, 2009

As of July 1, 2009, workers’ compensation insurers, self-insureds, and TPA’s will be required to report
settlements with Medicare-eligible beneficiaries once each quarter. Medicare has not yet established the
new reporting system.
A Medicare-eligible beneficiary is defined as an individual who is eligible for Medicare, or will become
eligible for Medicare within one year. Therefore, it will need to be determined whether an injured
worker is 64 years old, since that individual will become eligible for Medicare within one year, or
whether the applicant has drawn Social Security disability benefits for a year, due to the fact that
claimants become Medicare-eligible after receiving disability payments for two consecutive years.
These regulations are part of the Medicare Second Payer Act, by which Medicare seeks to identify
claims where the insurer is liable for the costs of medical care and treatment, and not the tax payers.
Although this has been law for a number of years, Medicare is implementing these new requirements.
COMMENT
Claims personnel will need to start identifying Medicare-eligible persons, so that the reporting
requirement can be satisfied.
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